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ORDER

The defendant, Jason Pickens, entered a plea of guilty to the offense of
selling marijuana over one-half ounce, a Class E felony. He received an agreed
sentence of 18 months as a Standard Offender with the issue of alternative
sentencing reserved for judicial determination. The sole issue presented in this
appeal is whether the trial court erred in denying alternative sentencing. We
AFFIRM the sentence of the trial court pursuant to Rule 20 of the Tennessee Court

of Criminal Appeals.

The state contends the defendant waived his right to appeal. Defendant
signed a customary plea agreement form indicating a sentence of 18 months with
standard language waliving the right to appeal. The transcript of the guilty plea
appears to reflect an ordinary plea agreement; however, the tral court at the
conclusion of the hearing noted that "further sentencing in your case is reserved"
for another hearing. On a subsequent date there indeed was another hearing
relating to alternative sentencing. Itisapparent the parties, atthe time of the plea,
contemplated a hearing in which the trialjudge would determine whether alternative
sentencing would be appropriate. We find no indication that the defendant intended
to waive his right to appeal this determination. We will address the issue on its

merits.

On November 3, 1995, defendant sold over one-half ounce of marijuana to
an undercover agent. Defendant claimed he was highly intoxicated and does not
remember the sale. He testified he had a drug and alcohol problem for some time
preceding this offense. He further testified that he was no longer consuming drugs

and alcohol and was attending AA meetings and receiving psychological counseling.
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The pre-sentence report reveals that the defendant had several prior criminal
convictions over the past ten (10) years. He had prior convictions for disorderly
conduct, two (2) violations of the open beer law, failing to stop at the scene of an
accident, two (2) convictions for driving while intoxicated in the State of Georgia,
and a 1993 conviction for reckiess endangerment with a deadly weapon. For the
latter felony offense, he received a two-year sentence with all but four (4) months
suspended. His probation on that conviction had expired only two (2) months prior
to the commission of the present offense.

The trial court noted that defendant was entitled to a presumption of being
a favorable candidate for alternative sentencing. See Tenn. Code Ann. § 40-35-
102(6). The trial court, nevertheless, concluded that prior efforts at rehabilitation
had failed and further noted that this offense was committed only a short time after
his prior probation had expired.

After thoroughly reviewing the record, the briefs, and the law governing the
issue presented by the defendant, we conclude that the trial court did not err by
denying alternative sentencing.* Accordingly, pursuant to Rule 20 of the Tennessee

Court of Criminal Appeals, we AFFIRM the sentence of the trial court.

JOE G. RILEY, JUDGE

CONCUR:

GARY R. WADE, JUDGE

DAVID G. HAYES, JUDGE

'We note defendant will be eligible for a suspended sentence, pursuant to Tenn.
Code Ann. 8§ 40-35-501(a)(3), after serving only a portion of his serntence in confinement.



